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Overview of fish stocks
1. Local stocks (arts. 61 and 62 LOSC)
2. Shared/transboundary stocks (art. 63:1 LOSC)
3. Straddling fish stocks (art. 63:2 LOSC + UNFSA)
4. Highly migratory fish stocks (art. 64 LOSC + UNFSA)
5. Discrete high seas stocks (Part VII, section 2, LOSC)
6. Anadromous stocks (art. 66 LOSC)
7. Catadromous species (art. 67 LOSC)
8. Sedentary species (art. 77:4 LOSC)
(9. Marine mammals (arts. 65 and 120 LOSC))

Regulation of fisheries:
Conservation and management measures
• Setting a total allowable catch (TAC) to prevent overfishing
• Quotas allocated to individual States (international fishery)
or vessels (national fishery)
• Limitation of fishing effort, for example fishing days, to prevent
overfishing
• Gear restrictions and prescription of the minimum size of fish
permitted to be caught to prevent the catching of immature
fish

• Closing areas and/or closed seasons to fishing to protect
spawning and immature fish
• By-catch levels specified to prevent too many fish of one
species being incidentally caught when a vessel is directing its
fishing at another species
• Closing areas to fisheries or to specific fishing gear to protect
marine biodiversity, in particular vulnerable marine
ecosystems (VMEs)
• Measures to increase economic efficiency, including limiting
the number of vessels which may fish

EEZ fisheries

• The EEZs in the world embrace about 36% of the total area of
the sea
• However, the area falling within 200-mile limits contains over
90% of all commercially exploitable fish stocks

The rights of the coastal State
• In the EEZ the coastal State has sovereign rights for the
purpose of exploring and exploiting, conserving and managing
the living resources, including fish stocks (art. 56 LOSC)

The duties of the coastal State
The rights of the coastal State are subject to a number of duties
(arts. 61 and 62 LOSC):
• Determine the TAC for each fish stock within its EEZ
• Adopt conservation and management measures to ensure that
fish stocks in its EEZ are not endangered by over-exploitation,
taking into account the best scientific evidence available
• Maintain or restore populations of harvested species at levels
which can produce the maximum sustainable yield (MSY)

• Take into consideration the effects on species associated with or
dependent upon harvested species
• Promote the objective of optimum utilization of the fish stocks in
its EEZ
• Determine its capacity to harvest the fish stocks in its EEZ

Where the coastal State does not have the capacity to harvest the
entire TAC, it shall give other States access to any surplus of the TAC
• The access to surplus can be subject to a number of terms and
conditions and the coastal State has a broad discretion
• In practice, this right of access to the surplus accorded to
foreign States is unenforceable because coastal State decisions
on the TAC, the extent of harvesting capacity and the allocation
of surpluses fall within the exceptions to the compulsory
dispute settlement mechanism set out in Part XV (art. 297:3
LOSC)

Legislative and enforcement jurisdiction
• Nationals of other States fishing in the EEZ shall comply with
the conservation measures and with the other terms and
conditions established in the laws and regulations of the coastal
State (art. 62:4 LOSC)

• This provision allows the coastal State to enact laws and
regulations on a non-exhaustive list of subjects to apply to
foreign vessels in the EEZ
• Bunkering (refueling) is not included in the list but ITLOS held in
the M/V Virginia G Case that “the regulation by a coastal State
of bunkering of foreign vessels fishing in its EEZ is among those
measures which the coastal State may take in its EEZ to
conserve and manage its living resources under article 56 of the
Convention, read together with article 62, paragraph 4, of the
Convention”

• The coastal State may, in the exercise of its sovereign rights to
explore, exploit, conserve and manage the living resources in the
EEZ, take such measures, including boarding, inspection, arrest and
judicial proceedings, as may be necessary to ensure compliance
with the laws and regulations adopted by it in conformity with the
Convention (art. 73:1 LOSC)
• However, this is subject to the obligation of the coastal State to
promptly release arrested vessels and their crews upon the posting
of reasonable bond or other security (art. 73:2 LOSC)
• This provision is intended to balance the interest of the coastal
State – the detaining State – to secure appearance in its court of
the master and the payment of penalties, with the interest of the
flag State to have its vessel and its crew released promptly

• The prompt release requirement is subject to the compulsory
dispute settlement provisions of the Convention under art. 292,
which gives ITLOS jurisdiction to determine disputes concerning
art. 73, unless the parties have agreed to submit the dispute to
another court or tribunal

The EEZ and developing coastal States
• For many developing coastal States it is a significant challenge
to meet their duties of conservation and management of living
resources within their EEZs and to prevent IUU fishing by
foreign vessels through surveillance and enforcement of
fisheries laws
• Capacity-building is needed in order for those States to benefit
from their EEZs

Exemption of EEZ fisheries disputes from the
compulsory dispute settlement mechanism of Part XV LOSC
• Under art. 297:3:a LOSC, a coastal State is not obliged to
accept the submission to judicial settlement of disputes
relating to its sovereign rights with respect to the living
resources in the EEZ or their exercise, including its
discretionary powers for determining the allowable catch, its
harvesting capacity, the allocation of surpluses to other States
and the terms and conditions established in its conservation
and management laws and regulations
• However, in certain serious cases, compulsory conciliation
under Annex V LOSC may be invoked

• The art. 297:3:a exception may also apply in respect of fishing
within the EEZ of straddling or highly migratory fish stocks that
migrate between the EEZ and the high seas
• This may limit the application of the compulsory dispute
settlement mechanism in case of disputes over some of the most
important high seas fish stocks

Special provisions for particular species
• There are special provisions for shared/transboundary stocks,
straddling stocks, highly migratory species, marine mammals,
anadromous stocks and catadromous species (arts. 63-67
LOSC)
• Sedentary species, as defined in art. 77:4 LOSC, do not fall
under the regime of the EEZ but of the continental shelf;
therefore Part V does not apply to these species (art. 68 LOSC)

Marine mammals
Article 65
Nothing in this Part restricts the right of a coastal State or the
competence of an international organization, as appropriate, to
prohibit, limit or regulate the exploitation of marine mammals
more strictly than provided for in this Part.
States shall cooperate with a view to the conservation of marine
mammals and in the case of cetaceans shall in particular work
through the appropriate international organizations for their
conservation, management and study.

ITLOS Advisory Opinion on IUU fishing etc.

• In March 2013 the Sub-Regional Fisheries Commission (SRFC),
comprised of seven West-African Member States, Cabo Verde,
Gambia, Guinea, Guinea-Bissau, Mauritania, Senegal and Sierra
Leone, requested that ITLOS render an advisory opinion in
accordance with article 138 of the Rules of the Tribunal

• The SRFC coordinates the fisheries policies between its Member
States for the exploitation and conservation of marine resources
within their areas of national jurisdiction
• The request was made pursuant to a provision in the Convention
on the definition of the minimum access conditions and
exploitation of fisheries resources within the maritime zones
under the jurisdiction of SRFC Member States (MAC Convention)

The following questions were posed to the Tribunal by the SRFC:
1. What are the obligations of the flag State in cases where illegal,
unreported and unregulated fishing activities are conducted within
the Exclusive Economic Zone of third party States?
1. To what extent shall the flag State be held liable for IUU fishing
activities conducted by vessels sailing under its flag?
1. Where a fishing license is issued to a vessel within the framework
of an international agreement with the flag State or with an
international agency, shall the State or international agency be held
liable for the violation of the fisheries legislation of the coastal State
by the vessel in question?
2. What are the rights and obligations of the coastal State in ensuring
the sustainable management of shared stocks and stocks of common
interest, especially the small pelagic species and tuna?

Summary of the Advisory Opinion:

Jurisdiction
•Requests for advisory opinions may be heard by the Tribunal where
an international agreement related to the purposes of the Law of
the Sea Convention grants it authority to do so
Coastal State responsibility
•Primary responsibility for the conservation and management of
living resources within the EEZ, including prevention of IUU fishing,
rests with the coastal State
•SRFC Member States shall “seek to agree” and cooperate on the
conservation and development of their shared stocks

Flag State responsibility
•Flag States must satisfy “due diligence” requirements to take
appropriate measures in order to ensure that vessels flying their flag
are not engaged in IUU fishing activities
•Flag States must investigate and take appropriate action where
allegations of IUU fishing have been made by a coastal State
•A flag State which has not satisfied its “due diligence” requirements
may be liable for the IUU fishing activities of vessels flying its flag
•Where an international organization has assumed on behalf of a flag
State the responsibility for fishing activities in accordance with the
Convention, it also assumes liability for any breach of due diligence
obligations

High seas fisheries

Provisions of the Law of the Sea
Convention on high seas fisheries
• Art. 87: Freedom of fishing on the high seas, subject to the
conditions laid down in arts. 116-119
• Art. 116: All States have the right for their national to engage in
fishing on the high seas subject to:
• their treaty obligations;
• the rights and duties as well as the interests of coastal States
provided for, inter alia, in art. 63:2 and arts. 64-67; and
• the provisions of arts. 117-119
• Art. 117: Duty of States to take measures for their nationals
necessary for the conservation of the living resources of the high
seas

•Art. 118: States shall cooperate with each other in the
conservation and management of living resources in the areas of
the high seas. States whose nationals exploit identical living
resources, or different living resources in the same area, shall
enter into negotiations with a view to taking the measures
necessary for the conservation of the living resources concerned.
They shall, as appropriate, cooperate to establish regional
fisheries organizations to this end

•Art. 119: Duties of States, similar to those under art. 61
applicable for the EEZ, including:
• Determination of the TAC
• Use best scientific evidence available
• Ensure the maximum sustainable yield
• Consider the effects on associated species

Provisions of the Law of the Sea Convention on
straddling stocks and highly migratory species
• Art. 63:2 (straddling stocks): The coastal State and the States
fishing in the adjacent high seas area shall seek, either directly or
through appropriate regional organizations, to agree upon the
measures necessary for the conservation of these stocks in the
adjacent area

• Art. 64 (highly migratory species): The coastal State and other
States fishing in the region shall cooperate directly or through
appropriate international organizations with a view to ensuring
conservation and promoting the objective of optimum utilization
of such species throughout the region, both within and beyond
the EEZ. If no such organization exists, the relevant States shall
cooperate to establish such an organization

Problem of overfishing on the high seas
• Relocation of fishing fleets in the 1980s after the extension of
fisheries jurisdiction and the establishment of the EEZ
• Overfishing primarily of straddling and highly migratory fish
stocks
• Fishing overcapacity
• Depletion of several straddling stocks brought to the fore
shortcomings in the high seas fisheries regime of LOSC –
general and vague provisions

UN Conference on Straddling and
Highly Migratory Fish Stocks
• Decision to convene the Conference at UNCED in Rio de
Janeiro in 1992
• The Conference held six sessions from 1993-1995
• Two main groups of States with different interests:
• Core Group of coastal States
• Distant water fishing nations
• The UN Fish Stocks Agreement (UNFSA) was adopted by
consensus on 4 August 1995 and opened for signature on 4
December same year

The UN Fish Stocks Agreement
• Full title: The Agreement for the Implementation of the Provisions
of the United Nations Convention on the Law of the Sea of 10
December 1982 relating to the Conservation and Management of
Straddling Fish Socks and Highly Migratory Fish Stocks
• More than implementation

• Scope limited to fish stocks – thus highly migratory fish stocks, not
highly migratory species like in LOSC
• Objective: To ensure the long-term conservation and sustainable
use of straddling and highly migratory fish stocks through
effective implementation of the relevant provisions of LOSC

General principles;
the precautionary approach (arts. 5 and 6)
• Precautionary approach
• States shall be more cautious when information is uncertain,
unreliable or inadequate
• The absence of adequate scientific information shall not be
used as a reason for postponing or failing to take conservation
and management measures
• Ecosystem approach
• Protection of biodiversity in the marine environment
• Collection and sharing of fisheries data
• While most of the provisions of UNFSA only apply to the high
seas, the general principles also apply within national jurisdiction

Compatibility (art. 7)
• Conservation and management measures established for the
high seas and those adopted for areas under national
jurisdiction shall be compatible
• The notion of compatibility is based on the obvious fact that
each straddling or highly migratory fish stock is a biological
unit that needs to be managed as a whole
• A primary example of a conservation and management
measure is the determination of the allowable catch from a
stock within the EEZ on the one hand and in the adjacent high
seas area on the other hand

• Obviously, art. 7 not only applies to the high seas but also
within national jurisdiction

Strengthened role of RFMOs (arts. 8-13)
• UNFSA enhances the role of regional fisheries management
organizations (RFMOs)
• Where a competent RFMO for a particular stock already
exists, States fishing for the stock on the high seas and
relevant coastal States shall give effect to their duty to
cooperate by becoming members of such RFMO, or by
agreeing to apply the conservation and management
measures established by such RFMO (art. 8:3)
• States having a “real interest” in the fisheries concerned may
become members of such RFMO
• Probably includes States that have been fishing for the
stock and also relevant coastal States, whether or not they
are fishing for the stock

• To reinforce these provisions, UNFSA stipulates that only those
States which are members of the relevant RFMO, or which
agree to apply the conservation and management measures
established by the RFMO, shall have access to the fishery
resources in question (art. 8:4)
• The combined effect of these provisions is to exclude from the
relevant fishery those States that are not members of the
existing RFMO and that do not agree to apply the relevant
measures to their vessels
• In areas where no RFMO exists, relevant coastal States and
States fishing on the high seas for the stock in question shall
cooperate to establish such RFMO and participate in its work
(art. 8:5)

Determination of the TAC and its allocation
• No general provisions in UNFSA on criteria for the allocation of
quotas
• However, a provision on participatory rights for new members
of RFMOs in art. 11
• Criteria that have been applied in State practice
• The compatibility provision of art. 7(2) is also of relevance
here

Duties of the flag State (art. 18)
• LOSC requires every State to exercise effective jurisdiction and control
over ships flying its flag (art. 94)
• However, LOSC does not indicate the types of measures that a flag
State is to adopt for its fishing vessels which are engaged in fishing
activities on the high seas
• UNFSA fills the gap by elaborating on the duties of the flag State
• Measures to be taken by the flag State include
• control over fishing activities by means of licenses or permits in
accordance with regionally or globally agreed procedures
• national regulations to ensure that its vessels only engage in
fishing activities if authorized to do so
• regulation of fishing activities in accordance with regional and
global measures
• Some overlap with the 1993 FAO Compliance Agreement

Regional cooperation on enforcement (arts. 20-22)
• Under customary international law and LOSC, ships on the high seas are
in principle subject to the exclusive jurisdiction of their flag States
• Thus, normally, it is only the flag State that can board and inspect or
enforce its laws against a vessel on the high seas
• The only exceptions to this rule are those explicitly provided for in LOSC
(cases of piracy etc.)
• UNFSA establishes a unique and far-reaching exception to this principle
of exclusive flag State jurisdiction

• It creates a system of regional cooperation for the enforcement of
regionally agreed measures against vessels that are suspected of
violating them

• A State Party to the Agreement, which is a member of the relevant
RFMO, has the right to board and inspect fishing vessels of another
State Party to the Agreement in order to ensure compliance with
conservation and management measures adopted by the RFMO,
even if the latter State Party is not a member of the RFMO
• Where, following boarding and inspection, there are clear grounds
for believing that a foreign vessel has engaged in any activity
contrary to the regional measures, the inspecting State shall secure
evidence and notify the flag State

• Where there are clear grounds to believe that the vessel has
committed a “serious violation”, and the flag State has failed to
respond or take action, the inspectors may remain on board the
vessel for further investigation and where necessary may bring it to
the nearest port
• The flag State can take over at any time

Port State jurisdiction
(art. 23 + the FAO Port State Measures Agreement)
• LOSC introduced, in art. 218, the concept of “port State enforcement”
in respect of any discharge from a vessel in violation of international
marine pollution rules and standards
• However, LOSC does not provide for port State enforcement powers
with respect to fishing vessels that may have violated international
fisheries conservation and management measures
• According to UNFSA, a port State may, when a fishing vessel is
voluntarily in its port, inter alia, inspect documents, fishing gear and
catch on board the vessel
• UNFSA also mentions one specific type of action that the port State
may take: It can prohibit landings and transshipments where it has
been established that the catch has been taken in a manner which
undermines the effectiveness of regional or global conservation and
management measures on the high seas

• Art. 23 provides that it does not affect the exercise by States of their
sovereignty over ports in their territory in accordance with international
law
• States can, in principle, close their ports to foreign fishing vessels, with
the force majore exception of vessels in distress

• The 2009 FAO Port State Measures Agreement provides for minimum
standards in this respect in order to combat IUU fishing
• The first treaty adopted with the objective of combating IUU fishing
• According to the Port State Measures Agreement, port States must in
principle close their ports to vessels that have engaged in IUU fishing
• This does not only include prohibition of landing but also to provide any
other services
• The Port State Measures Agreement entered into force on 5 June 2016
and now has 62 Parties

Requirements of developing States (Part VII)
• UNFSA provides that States shall give full recognition to the
special requirements of developing States in relation to
conservation and management of straddling and highly
migratory fish stocks and development of fisheries for such
stocks
• To this end, and in order to facilitate their implementation of
the Agreement, States shall provide assistance to developing
States

Dispute Settlement (Part VIII)
• UNFSA contains a compulsory procedure for the peaceful
settlement of disputes by incorporating, by reference, Part XV
of LOSC into the Agreement
• Thus, the provisions set out in Part XV of LOSC apply mutatis
mutandis to any dispute between States Parties to the
Agreement relating to the interpretation or application of the
Agreement
• Moreover, the Agreement provides that Part XV of LOSC also
applies to any disputes between States Parties to the
Agreement concerning the interpretation and application of a
regional or global fisheries agreement to which they are party
and which relates to straddling or highly migratory fish stocks
• Example: A dispute concerning an agreement establishing
an RFMO

Review Conference
• The Review Conference of the UN Fish Stocks Agreement was
convened in 2006, and resumed in 2010 and 2016, with a view to
assessing the effectiveness of the Agreement in securing the
conservation and management of straddling stocks and highly
migratory fish stocks

• Among the outcomes: a recommendation to apply the provisions
of UNFSA mutatis mutandis to discrete high seas fish stocks
• Furthermore, a recommendation has been made on regular
performance reviews of RFMOs
• Informal consultations of States Parties to UNFSA (ICSP) are held
every few years, in particular to prepare for the Review Conference
• The ICSP has, inter alia, established a Part VII Trust Fund to assist
developing countries in the implementation of the Agreement

Conclusions on UNFSA
• UNFSA is a modern, environmental fisheries agreement
• Strengthens considerably the legal framework of the Law of the
Sea Convention for high seas fisheries
• Provides for further restrictions to the freedom of high seas
fishing
• Effectiveness of the Agreement depends on its wide ratification
and implementation by States

• Currently 90 States Parties, including many important fishing
States

Central Arctic Ocean Fisheries Agreement

High seas fisheries and the BBNJ negotiations

•BBNJ = Conservation and sustainable use of marine biological
diversity of areas beyond national jurisdiction
•The potential scope of the new BBNJ agreement is extremely broad
• All marine life of areas beyond national jurisdiction – i.e. in the
high seas and the Area
•Among the contested questions in the BBNJ negotiations is
whether, and to what extent, high seas fisheries should be
addressed in the new implementing agreement
•Obviously, the international conference negotiating the BBNJ
agreement should focus on filling legal gaps, rather than
implementing gaps
•There are different views but it may be argued that due to the
existence of UNFSA and LOSC, there is not a legal gap in high seas
fisheries

• As far as marine protected areas (MPAs) are concerned, it may
be argued that UNFSA already provides the global legal
framework for the establishment of fisheries related MPAs by
RFMOs
• This is different from the situation of regional environmental
organizations (REOs), such as OSPAR, which do not enjoy a
global legal framework for the establishment of MPAs
• Perhaps the new BBNJ agreement could provide REOs with a
comparable legal framework as RFMOs enjoy under UNFSA

• Related questions regarding a regional and sectoral approach
or a global and integrated approach
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