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Introduction

• In international law, States are under an obligation to settle 
disputes by peaceful means – article 33 of the UN Charter 

• In general, States are free to use any means of their own 
choosing for the settlement of disputes

• However, a major shortcoming in general international law is 
the lack of a compulsory judicial system  

• All the ways, in which a case may come before any form of third 
party dispute settlement in international law, including the ICJ, 
are based upon the consent of both the States concerned

• Recourse to international judges and arbitrators depends on the 
consent of the parties to the dispute

• In the absence of consent, courts and tribunals do not have 
jurisdiction to address violations of international obligations 



• However, it may be argued that the rule of law has reached a 
more advanced stage in the field of the law of the sea than in 
general international law

• The 1982 Law of the Sea Convention (UNCLOS) not only provides, 
through its substantive provisions, a comprehensive legal 
framework for all uses of the oceans, setting out the rights and 
obligations of States in different maritime zones

• The Convention also includes, in Part XV, compulsory dispute 
settlement procedures entailing binding decisions 

• This was a major achievement from the perspective of the rule of 
law in international relations 

• Among the institutions established by the Convention is the 
International Tribunal for the Law of the Sea (ITLOS) which plays 
an important role in the settlement of disputes



Settlement of disputes under 
the Law of the Sea Convention

• The law of the sea presents many opportunities for disputes

• For example regarding delimitation of maritime boundaries, 
navigation, fisheries and protection of the marine environment



Consensual settlement

• Consensual or voluntary settlement

• Section 1 of Part XV of UNCLOS

• Sets out the fundamental principles concerning dispute 
settlement

• Obligation to settle disputes by peaceful means

• States have the right to settle any dispute between them by 
peaceful means of their own choosing

• Voluntary conciliation one option

• Recommendations; not binding decisions



The compulsory dispute settlement 
mechanism of UNCLOS

• The Convention includes, in section 2 of Part XV, compulsory 
dispute settlement procedures entailing binding decisions

• Only where settlement is not possible by means freely chosen by 
the parties to the dispute do the compulsory dispute settlement 
provisions come into play

• Generally speaking, any State Party to the Convention may 
submit any dispute with another State Party concerning the 
interpretation or application of the Convention to compulsory 
dispute settlement – no consent is required 

• However, there are several significant limitations to, and 
optional exceptions from, the compulsory procedures



Limitations to compulsory procedures (article 297)

• Certain disputes that touch upon vital interests of coastal States 
are automatically exempted from the compulsory procedures 

• Generally, no dispute concerning the exercise by a coastal State 
of its sovereign rights or jurisdiction within its EEZ is subject to 
compulsory dispute settlement

• However, certain such disputes are subject to the compulsory 
procedures, for example when it is alleged that a coastal State 
has acted in contravention of the provisions of the Convention in 
regard to so-called high seas freedoms, that is the freedoms of 
navigation, overflight or the laying of submarine cables and 
pipelines, or in regard to other internationally lawful uses of the 
sea specified in article 58



• There are two specific limitations to compulsory jurisdiction:
1. A coastal State is not obliged to accept the submission of a 
dispute arising from its decision not to grant consent to conduct 
marine scientific research in its EEZ or on its continental shelf 
• However, compulsory conciliation with limitations

2. Certain EEZ fisheries disputes: A coastal State is not obliged to 
accept the submission of a dispute relating to its sovereign rights 
with respect to the living resources in the EEZ or their exercise  
• However, in some cases compulsory conciliation



Optional exceptions from compulsory procedures 
(article 298)

• States may declare that they do not accept the compulsory 
dispute settlement procedures for certain disputes:

1. Disputes concerning maritime boundary delimitation or claims 
to historic waters
• However, compulsory conciliation (Timor Leste/Australia) 

2. Disputes concerning military activities and certain law 
enforcement activities

3. Disputes in respect of which the Security Council is exercising its 
functions

• Subject to the aforementioned limitations and optional 
exceptions, all disputes concerning the interpretation or 
application of UNCLOS must be submitted to the compulsory 
procedures



Two principles of the compulsory 
dispute settlement mechanism

• Part XV, section 2, of UNCLOS combines two principles:

1. The obligation to submit disputes arising out of the 
Convention, subject to the aforementioned limitations and 
optional exceptions, to a compulsory procedure entailing 
binding decisions

2. The freedom of States to select their preferred means of 
dispute resolution 



Means for compulsory dispute settlement

• The following four procedures are available to States Parties to 
UNCLOS (article 287):

1. The International Tribunal for the Law of the Sea (ITLOS)

2. The International Court of Justice (ICJ)

3. Arbitration under Annex VII

4. Special arbitration under Annex VIII

• States Parties to the Convention may choose one or more of 
these fora on or after signature of the Convention

• So far, no dispute has been submitted to special arbitration 
under Annex VIII



• Any State Party that has not selected one of the available 
means is deemed to have accepted Annex VII arbitration

• If the parties to a dispute have chosen the same forum, the 
dispute will be referred to that forum 

• If the parties have not chosen the same forum, the dispute is to 
be referred to an Annex VII arbitral tribunal 

• Therefore, Annex VII arbitration is the default mechanism

• Decisions by ITLOS, ICJ, Annex VII arbitral tribunals and Annex 
VIII special arbitral tribunals are final and binding on the parties

• No appeal system

• No enforcement mechanism



Clarification of the law of the sea 
through dispute settlement

• The main task of courts and tribunals under UNCLOS is to settle 
disputes concerning the interpretation or application of the 
Convention 

• However, in some cases, courts and tribunals also have the 
opportunity, or are required, to clarify and develop the law of the 
sea, which not only benefits the parties to the relevant dispute 
but also the international community as a whole

• This applies, in particular, to provisions that are vague or 
ambiguous or include undefined terms, which is sometimes the 
result of difficult compromises reached at the Third Law of the 
Sea Conference between groups of States with different views 
and interests

• In such cases, it is sometimes left to courts and tribunals to clarify 
the provisions and give them content



• Articles 74(1) and 83(1) of the Convention, which concern the 
delimitation of the EEZ and continental shelf, constitute a 
primary example

• These provisions are general and vague but have been clarified 
and developed through rich jurisprudence

• International courts and tribunals can also play an important 
role in interpreting, clarifying and developing the law of the 
sea in light of new scientific and technical knowledge and 
changing circumstances  

• In order to be a living instrument, the 40-year old UNCLOS 
needs to be adapted to new scientific findings and changing 
environmental circumstances, such as climate change, and 
there courts and tribunals have an important role to play 



The International Tribunal for the Law of the Sea 



• The Tribunal, which is located in Hamburg, Germany, is 
composed of 21 judges, elected by the States Parties to the 
Convention

• The first meeting of ITLOS was held in Hamburg on 1 October 
1996 and last year thus marked its 25th anniversary 

• The jurisdiction of ITLOS comprises all disputes and all 
applications submitted to it in accordance with the Convention 
and all matters specifically provided for in any other agreement 
which confers jurisdiction on the Tribunal

• The primary function of the Tribunal is to adjudicate disputes 
arising out of the interpretation and application of the 
Convention – contentious jurisdiction

• ITLOS also has advisory jurisdiction – advisory opinions can be a 
particularly suitable tool to clarify the law of the sea



Special jurisdiction of ITLOS
for certain categories of disputes

• In addition to the “normal jurisdiction”, which is based on the 
choice of means by the parties, ITLOS has special jurisdiction to 
deal with certain categories of disputes – it is in other words 
competent to deal with certain cases through unilateral 
applications independently of any declaration or expression of 
consent by the respondent State

• This applies firstly to proceedings relating to the prompt release 
of vessels and crews under article 292 

• Secondly, this applies to proceedings for the prescription of 
provisional measures pending the constitution of an Annex VII 
arbitral tribunal under article 290(5), which may take some time

• Both of these categories are referred to as “urgent proceedings” 
and they are dealt with as a matter of priority, taking about a 
month



• And thirdly, the Seabed Disputes Chamber of ITLOS also has 
under Part XI of the Convention compulsory jurisdiction over 
disputes with respect to activities in the international seabed 
area, typically concerning exploration and exploitation of deep 
seabed resources 

• Ms Ximena Hinrichs, the Registrar of ITLOS, will discuss 
jurisdiction with you tomorrow



ITLOS jurisprudence

• ITLOS has dealt with 29 cases in its 25-year history

• Interestingly, of its first 15 cases, up to the year 2007, 13 were 
urgent proceedings, that is nine prompt release cases and four 
provisional measures cases 

• In recent years, the judicial activities of the Tribunal have 
diversified and included a number of cases on the merits (or 
substance), in particular concerning maritime delimitation or the 
arrest and detention of ships, as well as two advisory opinions

• Urgent proceedings, that is proceedings for prompt release or 
prescription of provisional measures, as well as advisory 
opinions, will be dealt with specifically on Thursday by Mr. 
Matthias Füracker, the Head of the Legal Office of ITLOS

• I will now highlight some areas where I believe the Tribunal has 
in its jurisprudence contributed to the clarification of the law of 
the sea



1. Prompt release of vessels and crews 
upon the posting of a reasonable bond



• Up to 2007, ITLOS heard nine applications for the prompt release 
of vessels and crews under article 292 of UNCLOS, including its 
very first case, the M/V “SAIGA” Case 

• However, quite interestingly, since 2007, no prompt release case 
has been referred to the Tribunal 

• This may possibly be explained by the fact that the Tribunal has 
developed a comprehensive jurisprudence on various issues that 
may arise under article 292 and clarified those issues

• For example, in the “Camuoco” Case, the Tribunal listed some of 
the factors it considers when assessing the reasonableness of a 
bond 

• Apparently, the clarification of the law by the Tribunal has served 
to prevent the occurrence of disputes in this field



2. The right of the flag State to 
make claims in respect of its vessels



• The Tribunal has dealt with three cases on the merits where the 
flag State claimed compensation for damage arising from the 
arrest and detention of the ship in question:
• The M/V “SAIGA” (No. 2) Case
• The M/V “Virginia G” Case
• The M/V ”Norstar” (Preliminary Objections) Case

• In all of these cases, the respondent (typically the coastal State) 
filed several objections to admissibility of the flag State’s claims

• The objections to admissibility were, inter alia, based on:
• The nationality of claims
• The rule of exhaustion of local remedies

• These are fundamental questions, because, if accepted, such 
objections terminate the proceedings before the merits of the 
case are examined



• The nationality of claims (“ship as a unit”)

• In the M/V “SAIGA” (No. 2) Case, the Tribunal clarified the unique 
nature of a ship as a unit – a finding that has a particular 
relevance for the right of the flag State to seek redress for the 
ship’s crew members who are not its nationals

• The Tribunal stated that “the Convention considers a ship as a 
unit, as regards the obligations of the flag State with respect to 
the ship and the right of a flag State to seek reparation for loss or 
damage caused to the ship by acts of other States … Thus the 
ship, every thing on it, and every person involved or interested in 
its operations are treated as an entity linked to the flag State. The 
nationalities of these persons are not relevant”

• In the subsequent M/V “Virginia G” Case and M/V “Norstar”
(Preliminary Objections) Case, the Tribunal reaffirmed its 
jurisprudence with similar wording



• The rule of exhaustion of local remedies

• In these three cases, the Tribunal also addressed the question of 
what is the nature of an injury to a ship resulting from the 
relevant internationally wrongful act

• Is it
• a) injury to persons with interest in the ship, or
• b) injury to the ship’s flag State (“direct injury”)? 

• The answer to this question has an implication for the 
applicability of the rule of exhaustion of local remedies stipulated 
in article 295 of the Convention

• In all three cases, the Tribunal concluded that there was direct 
injury to the flag State and that the rule was therefore not 
applicable

• Consequently, in all three cases, the Tribunal rejected the 
aforementioned objections to admissibility of claims and 
examined the merits, including claims for reparation



3. Protection of the marine environment



• The Tribunal has dealt with a number of environmental cases and 
contributed to the protection of the marine environment

• This has primarily occurred in the context of proceedings for the 
prescription of provisional measures and in advisory proceedings 

• It should be noted that one of the relevant grounds for 
prescribing provisional measures under article 290 of UNCLOS is 
“to prevent serious harm to the marine environment” –
provisional measures proceedings may be particularly useful in 
the context of environmental cases where there is a need to act 
promptly to avoid further deterioration of the marine 
environment, for example marine pollution or depletion of a fish 
stock



• ITLOS has in its jurisprudence clarified and developed the basic 
principles of Part XII of the Convention relating to the protection 
of the marine environment, including the general duty to protect 
the marine environment, the precautionary approach, the duty 
to cooperate, the duty to conduct environmental impact 
assessments, and the duty of due diligence (see advisory 
opinions), thereby contributing to the development of 
international environmental law 

• The Tribunal has demonstrated its willingness to interpret and 
apply Part XII of the Convention, which is 40 years old, 
consistently with the contemporary state of international 
environmental law

• “The marine environment”

• As an example, the Tribunal has not taken a narrow view of what 
is meant by “the marine environment” in article 192



• In its Order in the Southern Bluefin Tuna Cases, the Tribunal 
stated that “the conservation of the living resources of the sea is 
an element in the protection and preservation of the marine 
environment”

• In its 2015 Advisory Opinion, the Tribunal had to provide a legal 
basis for the due diligence obligation of the flag State to take 
measures to prevent vessels flying its flag from engaging in IUU 
fishing in the EEZs of other States

• Faced with the fact that the Convention does not include any 
provisions that refer explicitly to flag State obligations with 
respect to IUU fishing, the Tribunal found support, inter alia, in 
articles 192 and 193 of the Convention and then referred to the 
aforementioned dictum from Southern Bluefin Tuna 

• Exploitation of non-living resources and the protection of the 
marine environment



• In addition to clarifying the aforementioned environmental 
principles, the Tribunal has addressed the exploitation of non-
living resources and the protection of the marine environment

• In the Ghana/Côte d’Ivoire (Provisional Measures) Case, the 
ITLOS Special Chamber addressed, inter alia, the obligation to 
protect the marine environment in relation to the exploitation of 
a non-living resource, i.e. oil 

• Côte d’Ivoire requested the Chamber to order that all exploration 
and exploitation activities conducted by Ghana in the disputed 
area be suspended 

• The Special Chamber took the view that the suspension of 
ongoing activities conducted by Ghana, where drilling had 
already taken place, would entail the risk of considerable 
financial loss to Ghana and its concessionaires, and could also 
pose a serious danger to the marine environment resulting, in 
particular, from the deterioration of equipment 



• Therefore, the Chamber confined itself to order Ghana to ensure 
that no new drilling by Ghana or under its control take place in 
the disputed area



4. Bunkering fishing vessels 
in the exclusive economic zone



• The M/V Virginia G Case concerned a dispute relating to 
bunkering activities in support of foreign vessels fishing in the EEZ 
of a coastal State

• According to article 62(4) of UNCLOS, nationals of other States 
fishing in the EEZ shall comply with the conservation measures 
and with the other terms and conditions established in the laws 
and regulations of the coastal State

• This provision allows the coastal State to enact laws and 
regulations on a non-exhaustive list of subjects to apply to foreign 
vessels in the EEZ 

• Bunkering (refueling) is not included in the list but the Tribunal 
held in this case that “the regulation by a coastal State of 
bunkering of foreign vessels fishing in its EEZ is among those 
measures which the coastal State may take in its EEZ to conserve 
and manage its living resources under article 56 of the 
Convention, read together with article 62, paragraph 4, of the 
Convention”



5. Freedom of navigation



• The Tribunal’s Judgment in the M/V “Norstar” Case between 
Panama and Italy offered a rare opportunity to clarify the 
freedom of navigation under article 87 of the Convention

• In particular, the Tribunal focused on the question of what acts 
could constitute a breach of the freedom of navigation  

• The Tribunal held that, “[a]s no State may exercise jurisdiction 
over foreign ships on the high seas, … any act of interference with 
navigation of foreign ships or any exercise of jurisdiction over 
such ships on the high seas constitutes a breach of the freedom 
of navigation, unless justified by the Convention or other 
international treaties.” 

• The Tribunal stated that it goes without saying that physical or 
material interference with navigation of foreign ships on the high 
seas violates the freedom of navigation – it added, however, that 
even acts which do not involve physical interference or 
enforcement on the high seas may constitute a breach of that 
freedom 



• The Tribunal held that the principle of exclusive flag State 
jurisdiction prohibits not only the exercise of enforcement 
jurisdiction on the high seas by States other than the flag State 
but also the extension of their prescriptive jurisdiction to lawful 
activities conducted by foreign ships on the high seas

• The Tribunal added that, “if a State applies its criminal and 
customs laws to the high seas and criminalizes activities carried 
out by foreign ships thereon, it would constitute a breach of 
article 87 of the Convention, unless justified by the Convention or 
other international treaties.”

• In the view of the Tribunal, “[t]his would be so, even if the State 
refrained from enforcing those laws on the high seas.” 



6. “Disputes concerning military activities”



• In its Order in the Case concerning the detention of three 
Ukrainian naval vessels, Provisional Measures, between Ukraine 
and the Russian Federation, ITLOS addressed the interpretation of 
the term “disputes concerning military activities” – such disputes 
may be exempted from compulsory dispute settlement under 
article 298(1)(b) of the Convention 

• Both Parties had made declarations under that provision, 
excluding such disputes

• The key question in this case was whether the dispute between 
the parties concerned military activities, in which case prima facie
jurisdiction of the Annex VII arbitral tribunal dealing with the 
merits of the case would not be established, or, rather, law 
enforcement activities, in which case such jurisdiction might be 
established 



• The Tribunal stated, firstly, that “the distinction between military 
and law enforcement activities cannot be based solely on whether 
naval vessels or law enforcement vessels are employed in the 
activities in question. This may be a relevant factor but the 
traditional distinction between naval vessels and law enforcement 
vessels in terms of their roles has become considerably blurred.”

• The Tribunal noted that “it is not uncommon today for States to 
employ the two types of vessels collaboratively for diverse 
maritime tasks.” 

• The Tribunal stated, secondly, that “[n]or can the distinction 
between military and enforcement activities be based solely on 
the characterization of the activities in question by the parties to a 
dispute. This may be a relevant factor, … [but] such 
characterization may be subjective and at variance with the actual 
conduct.”

• Different approach from that in the South China Sea Arbitration 



• Rather, stated the Tribunal, thirdly, the distinction “must be 
based primarily on an objective evaluation of the nature of the 
activities in question, taking into account the relevant 
circumstances in each case.”

• The Tribunal then examined the relevant circumstances in the 
case and concluded that they suggested that the arrest and 
detention of the three Ukrainian naval vessels by the Russian 
Federation had taken place in the context of a law enforcement 
operation – the subsequent proceedings and charges against the 
servicemen of the naval vessels further supported the law 
enforcement nature of the activities of the Russian Federation

• The Tribunal therefore considered that prima facie article 
298(1)(b) of the Convention did not apply in this case “[b]ased on 
the information and evidence available to it”



• It should be noted that on 27 June last, the Annex VII arbitral 
tribunal, which deals with the merits of the dispute, rendered 
an award on preliminary objections of the Russian Federation 

• The preliminary objections included that same question of 
military activities 

• The arbitral tribunal found that certain events constituted 
military activities excluded from jurisdiction, but that the events 
following the arrest did not constitute military activities

• The arbitral tribunal decided that the determination of the 
precise point at which the events ceased to be military activities 
would be ruled upon in conjunction with the merits of the case



7. Delimitation of the continental shelf beyond 200 M
Bangladesh/Myanmar Case (ITLOS, 2012)



• The 2012 Bangladesh/Myanmar Case was first maritime 
delimitation case of ITLOS

• The case concerned the delimitation of three maritime areas:
• The territorial sea
• The EEZ and the continental shelf up to 200 M
• The continental shelf beyond 200 M (outer continental shelf)

• The first case where a court delimits an outer continental shelf

• The Tribunal clarified, in particular, questions concerning 
jurisdiction to delimit the continental shelf beyond 200 M and 
the legal status of the so-called “grey area”



• Exercise of jurisdiction

• In cases concerning the delimitation of an outer continental 
shelf between States with opposite or adjacent coasts, 
questions concerning jurisdiction may arise

• In the Bangladesh/Myanmar Case, the Tribunal clarified the 
relationship between delimitation and delineation of the 
continental shelf beyond 200 M 

• As the Tribunal pointed out, these are distinct processes, 
delimitation governed by article 83 and delineation by article 76 
of the Convention – the CLCS only plays a role with respect to 
delineation, not delimitation 

• What these two processes have in common, however, is the 
requirement of entitlement to a continental shelf beyond 200 
M – without demonstrating such entitlement, there cannot be 
any delimitation or delineation of the continental shelf beyond 
200 M



• There are various circumstances in disputes regarding the 
delimitation of continental shelf beyond 200 M 

• In some cases, recommendations from the CLCS may be 
available, and even final and binding outer limits established by 
the relevant coastal States on the basis of such 
recommendations

• In other cases, where recommendations are not available, the 
relevant coastal States may be able to demonstrate entitlement 
to the continental shelf beyond 200 M with different means, in 
particular through submissions made to the CLCS 

• In the Bangladesh/Myanmar Case, both Parties had made 
submissions to the CLCS, but the Commission had not been in a 
position to consider the submissions due to a lack of consent by 
the two coastal States



• Referring to the concept of a single continental shelf, the 
Tribunal clarified that it had jurisdiction to delimit the 
continental shelf in its entirety, both within and beyond 200 M

• It also found that it was appropriate to exercise that jurisdiction 
in this case 

• Importantly, the Tribunal stated that it “would have been 
hesitant to proceed with the delimitation of the area beyond 
200 [M] had it concluded that there was significant uncertainty
as to the existence of a continental margin in the area in 
question.” 

• However, it noted the “unique situation” of the Bay of Bengal, 
as acknowledged in the course of the negotiations at the Third 
Law of the Sea Conference, and that it was satisfied that there is 
a continuous and substantial layer of sedimentary rocks 
extending beyond 200 M  



Ghana/Côte d’Ivoire Case 
(Special Chamber of ITLOS, 2017) 



• In the 2017 Ghana/Côte d’Ivoire Case, the ITLOS Special 
Chamber noted that both parties had made submissions to the 
CLCS and that Ghana had already received affirmative 
recommendations from the CLCS and completed the procedure 
before the Commission 

• Although Côte d’Ivoire had not yet received any 
recommendations from the CLCS, the Special Chamber had no 
doubt that an outer continental shelf existed for Côte d’Ivoire 
as well, “since its geological situation is identical to that of 
Ghana, for which affirmative recommendations of the CLCS 
exist.” 

• The Special Chamber therefore found that it was appropriate to 
exercise its jurisdiction to delimit the continental shelf between 
the two parties in its entirety



The “grey area”



• In Bangladesh/Myanmar, the Tribunal also clarified the legal 
status of the so-called “grey area”

• A grey area arises, in maritime delimitation between States with 
adjacent coasts, whenever a delimitation line deviates from an 
equidistance line

• In this case, a relatively small grey area was the consequence of 
the adjustment of the provisional equidistance line in favour of 
Bangladesh, which was required in order to achieve an equitable 
solution, due to the concavity of its coast

• The grey area is within 200 M from Myanmar and beyond 200 M 
from Bangladesh, but on Bangladesh‘s side of the delimitation 
line for the continental shelf

• The Tribunal explained that in the grey area Bangladesh has 
continental shelf rights with respect to the seabed and subsoil 
and Myanmar EEZ rights with respect to the superjacent waters 
– thus there is an overlay of Bangladesh‘s continental shelf 
rights and Myanmar‘s EEZ rights in the area



Somalia/Kenya Case (ICJ, 2021)



• Both Somalia and Kenya had made submissions to the CLCS 
• Each party originally filed an objection to consideration by the 

CLCS of the other’s submission, but these objections were 
subsequently withdrawn

• The ICJ noted that both parties had fulfilled their obligations 
under article 76 of UNCLOS but that the CLCS had yet to 
consider their submissions and make any recommendations to 
Somalia and to Kenya on matters related to the establishment of 
the outer limits of their continental shelves

• The Court added that it is only after such recommendations are 
made that Somalia and Kenya can establish final and binding 
outer limits of their continental shelves, in accordance with 
article 76(8) of UNCLOS



• The Court emphasized that “the lack of delineation of the outer 
limit of the continental shelf is not, in and of itself, an 
impediment to its delimitation between States with adjacent 
coasts, as is the case here”

• In this context, the Court referred to the statement of the 
Tribunal in the Bangladesh/Myanmar Case that “the exercise by 
international courts and tribunals of their jurisdiction regarding 
the delimitation of maritime boundaries, including that of the 
continental shelf, is without prejudice to the exercise by the 
Commission of its functions on matters related to the 
delineation of the outer limits of the continental shelf”



• The ICJ observed that the entitlements of the parties to the 
continental shelf beyond 200 M were to be determined by 
reference to the outer edge of the continental margin, to be 
ascertained in accordance with article 76(4&5) of UNCLOS

• It stated that the entitlement of a State to the continental shelf 
beyond 200 M thus depends on geological and 
geomorphological criteria, subject to the constraints set out in 
article 76(5) 

• The Court stated that an essential step in any delimitation is to 
determine whether there are entitlements, and whether they 
overlap



• The Court held that the situation in the present case was not the 
same as that addressed by the Tribunal in the Bangladesh/ 
Myanmar Case; in the latter case the unique situation in the Bay 
of Bengal and the negotiation record at the Third Conference, 
which threw a particular light upon the parties’ contentions on 
the subject, had been sufficient to enable the Tribunal to 
proceed with the delimitation of the area beyond 200 M 

• The Court noted that in their submissions to the CLCS, both 
Somalia and Kenya claim on the basis of scientific evidence a 
continental shelf beyond 200 M, and that their claims overlap

• It also noted that in most of the area of overlapping claims 
beyond 200 M, both parties claim that their continental shelf 
extends to a maximum distance of 350 M 

• It further noted that neither party questioned the existence of 
the other party’s entitlement to a continental shelf beyond 200 
M or the extent of that claim; their dispute concerned the 
boundary delimiting the shelf between them 



• The ICJ observed that both parties had requested it to delimit 
the maritime boundary between them in the Indian Ocean up to 
the outer limit of the continental shelf; it stated that “[f]or the 
reasons set out above, the Court will proceed to do so”

• The Court concluded that “the maritime boundary beyond 200 
[M] continues along the same geodetic line as the adjusted line 
within 200 [M] until it reaches the outer limits of the Parties’ 
continental shelves which are to be delineated by Somalia and 
Kenya, respectively, on the basis of the recommendations to be 
made by the Commission or until it reaches the area where the 
rights of third States may be affected” 



• Finally, the Court addressed the possibility of a “grey area”: 
“Depending on the extent of Kenya’s entitlement to a 
continental shelf beyond 200 [M] as it may be established in the 
future on the basis of the Commission’s recommendation, the 
delimitation line might give rise to an area of limited size located 
beyond 200 [M] from the coast of Kenya and within 200 [M] 
from the coast of Somalia, but on the Kenyan side of the 
delimitation line (“grey area”) […] Since the existence of this 
“grey area” is only a possibility, the Court does not consider it 
necessary, in the circumstances of the present case, to 
pronounce itself on the legal régime that would be applicable in 
that area”

• The ICJ’s decision on the delimitation of the continental shelf 
beyond 200 M was supported by nine Judges but five voted 
against



• Interestingly, in her Separate Opinion, President Donoghue 
expressed concerns regarding the Court’s decision to delimit the 
continental shelf beyond 200 M 

• Her hesitation about the Court’s decision “stems from the fact 
that the Court has scant evidence regarding the existence, 
shape, extent and continuity of any outer continental shelf that 
might appertain to the Parties. The Court is not well positioned 
to identify, even approximately, any area of overlapping 
entitlement and thus to arrive at an equitable delimitation of 
any area of overlap” 

• President Donoghue stated that this case was entirely different 
from other cases in which a tribunal had delimited the outer 
continental shelf of two States

• She added that ”[s]ubmissions by States to the CLCS are 
unilateral assertions made with a view towards maximizing the 
area of continental shelf that the State can claim. It cannot be 
assumed that the Commission will adopt any State’s submission



• President Donoghue concluded by stating that, “because the 
juridical basis for entitlement to outer continental shelf is 
entirely different from the basis for entitlement within 200 [M], 
it cannot be presumed that a line that achieves an equitable 
delimitation of the 200 [M] zones will also result in equitable 
delimitation of overlapping areas of two States’ outer 
continental shelf”



• Judge Robinson, in his partly dissenting Opinion, criticized the 
Court’s decision to proceed with delimitation beyond 200 M 

• He stated that the distinction between delineation and 
delimitation was clear and that it was equally clear that 
recommendations by the CLCS on the outer limit of the 
continental shelf do not constitute a necessary precondition for 
maritime delimitation by the Court

• However, he added that, ”in order to carry out such a 
delimitation, the Court must have reliable evidence confirming 
the existence of a continental shelf in the area beyond 200 [M]”

• He stated that the Judgment reflected an awareness of this 
requirement, but that the Court had nevertheless ignored it

• Judge Robinson stated that “[t]he Judgment is bereft of even a 
scintilla of reliable evidence that the geological and 
geomorphological criteria, which the Judgment itself refers to as 
being essential in the determination of State entitlements, have 
been met”



• He stated that the Court had noted that ”in their submissions to 
the Commission both Somalia and Kenya claim on the basis of 
scientific evidence a continental shelf beyond 200 [M] and that 
their claims overlap” 

• However, in his view, “this observation does not provide a 
sufficient basis for delimitation because nowhere in the 
Judgment is there any reference to the content of this scientific 
evidence and, more importantly, nowhere in the Judgment is 
there any analysis of that content to show that the Court is 
satisfied that the necessary criteria have been met for the 
existence of a continental shelf beyond 200 [M] 

• He stated that, if the Court relied on the submissions of the two 
States, it must explain why it found them persuasive; such an 
explanation was the more necessary where, as in this case, the 
Commission had not yet made any recommendations on the 
submissions of the parties



• In Judge Robinson’s view, the Court has overvalued the volition 
of the parties and the fact that neither party questioned the 
existence of the other party’s entitlement to a continental shelf 
beyond 200 M or the extent of that claim; “this does not 
constitute a sufficient basis for delimitation in that area”

• He observed that, [b]y effecting a delimitation of a party’s 
continental shelf beyond 200 [M] without any reliable evidence 
of the existence of a shelf in that area, the Court has effectively 
eliminated the important difference drawn by the Convention 
between a coastal State’s entitlement to a shelf within and 
beyond 200 [M]” 

• He further stated that there is nothing in the Judgment that 
comes close to the categoric findings in the Bangladesh/ 
Myanmar and Bangladesh v. India cases as to the existence of a 
continental shelf beyond 200 [M]



8. Legal effect of ICJ advisory opinions
Mauritius/Maldives (Preliminary Objections) Case



• And here is finally a recent example, from the Mauritius/Maldives 
(Preliminary Objections) Case, of a legal clarification that goes 
beyond the law of the sea – it concerns the legal effect of advisory 
opinions of the ICJ

• In its Judgment of 28 January last year, a Special Chamber of ITLOS 
found that it had jurisdiction to adjudicate upon the dispute 
between Mauritius and the Maldives concerning the delimitation 
of the maritime boundary between Mauritius (the Chagos
Archipelago) and the Maldives in the Indian Ocean 

• The Maldives had submitted a number of preliminary objections 
to the jurisdiction of the Special Chamber in this case, in particular 
on the basis that there was a dispute between Mauritius and the 
UK regarding sovereignty over the Chagos Archipelago

• According to article 288(1) of the Convention, a court or tribunal 
has under the Convention jurisdiction over any dispute 
“concerning the interpretation or application of this Convention” –
clearly, a territorial sovereignty dispute is not such a dispute



• The key question was therefore whether or not a sovereignty 
dispute existed over the Chagos Archipelago

• By way of background, in 1965, the United Kingdom detached, or 
separated, the Chagos Archipelago from the colony of Mauritius 
and established the British Indian Ocean Territory (BIOT) – the 
detachment of Chagos was from the outset criticized by the UN 
General Assembly 

• Three years later, in 1968, Mauritius became an independent 
State but Chagos remained under the control of the UK

• Subsequently, the UK rented Diego Garcia, the biggest of the 
around 60 islands of the archipelago, to the United States for 
setting up a military base 

• From the 1980s, Mauritius has claimed sovereignty over Chagos



• The ITLOS Special Chamber based its findings, in particular, on 
the advisory opinion of the ICJ from 2019 on the Legal 
Consequences of the Separation of the Chagos Archipelago from 
Mauritius in 1965, which had been requested by the UN General 
Assembly

• In its advisory opinion, the ICJ, “[h]aving reviewed the 
circumstances in which the Council of Ministers of the colony of 
Mauritius agreed in principle to the detachment of the Chagos
Archipelago on the basis of the Lancaster House agreement [in 
1965], … consider[ed] that this detachment was not based on the 
free and genuine expression of the people concerned” 

• The ICJ found that, “as a result of the Chagos Archipelago’s 
unlawful detachment and its incorporation into a new colony, 
known as the BIOT, the process of decolonization of Mauritius 
was not lawfully completed when Mauritius acceded to 
independence in 1968”



• With respect to the consequences of the unlawful detachment, 
the ICJ stated: “The Court, having found that the decolonization 
of Mauritius was not conducted in a manner consistent with the 
right of peoples to self-determination, it follows that the United 
Kingdom’s continued administration of the Chagos Archipelago 
constitutes a wrongful act entailing the international 
responsibility of that State … It is an unlawful act of a continuing 
character which arose as a result of the separation of the Chagos
Archipelago from Mauritius” 

• The ICJ concluded that, “[a]ccordingly, the United Kingdom is 
under an obligation to bring an end to its administration of the 
Chagos Archipelago as rapidly as possible, thereby enabling 
Mauritius to complete the decolonization of its territory in a 
manner consistent with the right of peoples to self-
determination”



• The Court added that “[t]he modalities necessary for ensuring 
the completion of the decolonization of Mauritius fall within the 
remit of the United Nations General Assembly, in the exercise of 
its function relating to decolonization”

• Following the advisory opinion, the General Assembly adopted 
resolution 73/295, in which it demanded that “the United 
Kingdom … withdraw its colonial administration from the Chagos
Archipelago unconditionally within a period of no more than six 
months from the adoption of the … resolution, thereby enabling 
Mauritius to complete the decolonization of its territory as 
rapidly as possible”

• The time-limit set by the General Assembly passed without the 
UK complying with the demand

• As I said before, the ITLOS Special Chamber based its findings in 
the Mauritius/Maldives Case, in particular, on the ICJ advisory 
opinion that I have just explained



• In its Judgment on the preliminary objections, the ITLOS Special 
Chamber noted that “advisory opinions of the ICJ cannot be 
considered legally binding” – however, it added that “it is equally 
recognized that an advisory opinion entails an authoritative 
statement of international law on the questions with which it 
deals”

• The Special Chamber stated that “judicial determinations made in 
advisory opinions carry no less weight and authority than those 
in judgments because they are made with the same rigour and 
scrutiny by the “principal judicial organ” of the United Nations 
with competence in matters of international law” – that is the 
International Court of Justice

• In the Special Chamber’s view, “[t]he determinations made by 
the ICJ with respect to the issues of the decolonization of 
Mauritius in the Chagos advisory opinion have legal effect and 
clear implications for the legal status of the Chagos Archipelago” 



• The Special Chamber concluded that “[t]he United Kingdom’s 
continued claim to sovereignty over the Chagos Archipelago is 
contrary to those determinations” and “Mauritius’ sovereignty 
over the Chagos Archipelago can be inferred from the ICJ’s 
determinations” 

• As the ITLOS Special Chamber rejected all the preliminary 
objections of the Maldives and found that it had jurisdiction to 
deal with the case on the merits, the written proceedings of that 
part were resumed and have been completed – they will be 
followed by an oral hearing in October and a judgment on the 
delimitation of the maritime boundary  



Looking ahead

• Delimitation and delineation of the continental shelf beyond 
200 M

• IUU fishing

• Climate change, including the legal effects of sea level rise on 
baselines and limits of maritime zones and the scope of 
obligations of States under Part XII of UNCLOS

• Deep seabed mining, including impacts on the marine 
environment 

• Conservation and sustainable use of biological diversity of areas 
beyond national jurisdiction (BBNJ Agreement)

• Possible recourse to scientific or technical experts (art. 82 of 
the Rules of ITLOS, art. 289 of UNCLOS)



Thank you for your attention!


